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1.  The only grievance of the assessee in the captioned appeal
forAssessment Year (AY) 2018-19is disallowance on account of late
payment of employees’ contribution to ESI and PFfor Rs.26.63 Lacs.
The Ld. AR submitted that these payments were made by the assessee
before due date of filing of return and therefore, the same are allowable

as deduction. Reliance has been placed on the recent decision of this
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Tribunal in Adyar Anand Bhawan Sweets India Pvt. Ltd. V/is ACIT
(ITA Nos. 402-403/Chny/21 dated 08.12.2021). On the other hand, Ld.
DR submitted that amendment to Sec.36(1)(va) by way of insertion of
Explanation-2 by Finance Act, 2021 w.e.f. 01.04.2021 was retrospective
in nature.

2.  The material on record would show that an intimation was issued to
the assessee u/s 143(1) on 16.10.2019 wherein the Business Income
was taken to be Rs.474.58 Lacs as against Rs.447.95 Lacs reflected by
the assessee. The difference arose on account of the fact that there was
late payment of employees’ contribution to PF & ESI amounting to
Rs.26.63 Lacs. Upon further appeal before National Faceless Appeal
Centre (NFAC), the assessee submitted that the dues were paid before
due date of filing of return of income and therefore, the same would be
deductible as per various judicial decisions. However, relying upon
contrary decision of Hon’ble Gujarat High Court in Gujarat State Road
Transport Corporation (41 Taxmann.com 100), it was held by
appellate authority that the same would not be allowable as per
Sec.36(1)(va). The amendment to this section by Finance Act, 2021 was
clarificatory in nature. Aggrieved, the assessee is in further appeal
before us.

3. We find that in the cited decision of Adyar Anand Bhawan Sweets
India Pvt. Ltd. VIs ACIT (ITA Nos. 402-403/Chny/21 dated
08.12.2021), it has already been held by the coordinate bench that the
amendment to Sec.36(1)(va) by way of insertion of explanation-2 would
operate prospectively only. Therefore, considering the same, we remit

the matter back to the file of learned first appellate authority to ascertain
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the actual dates of payment made by the assessee and re-adjudicate the
issue in the light of this decision.

3. The appeal stand allowed for statistical purposes.

Order pronounced on 11"January, 2022.
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